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‘Constitutional courts and international human rights law

1. Introduction

By definition constitutional courts share certain core similarities the world over. But
many are also different in significant respects.

However, whatever heir similarities and differences, the three most important
criteria by which any constitutional court may be judged are:

o lIts effectiveness
o lIts legality
o lIts legitimacy

All of these concern judicial and administrative professionalism and how well
integrated any given constitutional court is with its national political and legal
environment.

But, in the contemporary world, legality and legitimacy are also increasingly matters
of compliance with international standards.



Various attempts have been made igentify common principles for constitutional
courts.

But, the most authoritative are those entailed by the right to fair trial as expressed in
a number of global and regional human rights instruments, from Article 10 of the
Universal Declaration of HumaRights 1948, to Article 13 of the Arab Charter on
Human Rights 2004.

The right to fair trial is framed differently in different documents.

But, broadly speaking, it contains the following four core elements

A In the determination of rights, obligatiorad criminal charges
A Everyone is equally entitled

A To afair and (subject to some exceptions) a public hearing
A By an independent and impartial tribunal established by law
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of international human rights law.

Constitutional courts are, therefore, bound by the same fair trial standards as any
other court, although their character anfdinction may affect how some of these
apply in practice.
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the core legal documents for Palestihe.

There are, however, provisions on various other related rightsexample:
1 The right of an accused to be presumed innocent until proven guilty in a fair
trial®
f The rule of law
f The right of Palestinians to equality before the law and judiiary

! Palestinian Basic Law of 2003; Draft Permanalestinian Constitution 2003Law No (1) of 2002
on the Judicial Authority

2 Art. 29, 2003 Draft Permanent Constitution

® Art 6, Basic Law 2003

* Art. 9, Basic Law 2003



f The right to seek a legal remedy
Judicial independenée
1 And the obligation eshrined in the judicial oath that judges should, amongst
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In my view it would be better still if there were a more clearly expressed right to fair
trial in Palestinian law containing the five elements to whibhve already alluded.

And if there were, | would like to suggest that it should be interpreted broadly in
accordance with how the European Court of Human Rights in Strasbourg has
interpreted the right to fair trial under Article 6 of the European Conwanton
Human Rights.

Of course the jurisprudence of the Strasbourg Court is unlikely ever to be formally
binding on any future Palestinian state.

Nevertheless, it is by far the most developed case law of any international human
rights tribunal on these ntters, and must, therefore, be deemed to be, at the very
least, highly persuasive authority.

For example, in the 50 years it has been in operation, the European Court of Human
Rights has delivered around 10,000 judgments, over 90 per cent of which haw fo

at least one Convention violation. And over 70 per cent of these have been violations
of the right to fair trial under Article 6. Over half the judgments finding a violation of
Article 6 have involved breaches of the right to be tried within a reaslente.

2. The right to a fair trial under Art 6 of the European Convention on Human Rights

Let us then proceed to consider what Article 6 of the European Convention provides
and how this has been interpreted by the European Court of Human Rights.

Article 6 (2) and (3) of the Convention contain a list of rights relating exclusively to
criminal trials which are not of particular relevance here.

Article 6 (1), on the other hand, provides that, in the determination of civil rights and
obligations, or ofany criminal charge, everyone is entitled to a fair and (subject to

°> Art. 30, Basic Law
® Arts. 97 & 98, Basic Law; Arts. 1 & 2, Law No (1) of 2068 Judicial Authority
" The judicial oath, Art. 21, Law No (1) of 2002 on Judicial Authority



certain limited exceptions) a public hearing, within a reasonable time, by an
independent and impatrtial tribunal established by law.

The Strasbourg court has derived a number of othehtsgand principles from
Article 6 (1). However, it is the right to an independent and impartial tribunal
established by law which is arguably most relevant for constitutional courts, not
least because their judgments are likely to attract much greatertipaliinterest
than those of ordinary criminal, civil and other courts.

1. The right to an independent and impartial tribunal established by law

Let us consider in turn how the Strasbourg court has understood each of these
elements.

Tribunal establisheby law
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Human Rights to mean a judicial institution with several fundamental characteristics.

First, it should be established by statute, although it may be regulated by
delegated legislation provided this is subject to judicial review.

Second, it must have jurisdiction to examine all relevant questions of fact and
law.

Third, it must be governed by rules of law.

Fourth, its decisions must be legally binding and neitherdarmined by
any binding interpretation of relevant law from a nqudicial authority, nor
capable of being subsequently overturned by any-naficial authority.

Finally, it need not be staffed by professional judges, providing professional
legal advices available, as is the case with the English lay magistracy.

Independence
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Human Rights has, arguably, not distinguished these concepts as clearly as it might.
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It requires that the judiciary should be structurally separate from the parties,
and from other public and private institutions, particularly the government.
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matter of judgment and degree.

It does not mean, for example, thetal isolation of judge$rom other public
institutions including the executive. This would be neither possible nor
desirable lecause the administration of justiagespecially how public funds
are spent¢ must also be publicly accountable.

The Strasbourg court has taken judicial independence to include, in particular, the
following four elements.

First, judges must be appoed, and hold office, in a manner which guarantees that
they can discharge their functions without interference.

Article 49 of the Law on the Palestinian Supreme Constitutional Court grants
the Minister of Justice and the President of the Supreme Conititat Court
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understand that some concern has been expressed that this is inconsistent
with judicial independence. | am not so sure. It is common place in Europe for
Ministries of Juste to be involved in court administration, although this
tends to be more limited with respect to supreme or constitutional courts.
And | am not aware of any judgment of the European Court of Human Rights
which condemns such arrangements. There may, hawneve scope for the
nature of the responsibilities of the Minister of Justice to be spelled out more
clearly with respect to the management of the Palestinian Supreme
Constitutional Court.

| also understand that there has been some debate about whether t
arrangements for judicial appointments under Article 5 of the Law on the
Palestinian Supreme Constitutional Court adequately secure judicial
independence.

Let me say two things about this. First, the Strasbourg court does not regard
the fact that judge are directly appointed by the government as necessarily a
violation of judicial independence, providing no attempt is made thereafter
to influence their judgment.



| will return to my other observation in a moment.

The Strasbourg court has been partanly concerned with renewable judicial
terms for ordinary courts (but less so for administrative and disciplinary
tribunals), on the grounds that this creates the risk that judges may tailor
their judgments in order to enhance their prospects of beingpwpointed.

The second dimension of independence which has been of importance at Strasbourg
is that there should be formal guarantees against external interference with, or
pressure upon judges, particularly reductions in salary or dismissal without good
cause before the judicial term of office expires.

But, thirdly, for the European Court of Human Rights, it is not onlyféoe of
independence which matters: courts must also eento be independent. The
independence requirement will, therefore, be deeth® have been breached where
a particular court does not appear to be independent even though it is in fact.

This can present problems in systems where the judiciary and other branches
of the legal profession, particularly the prosecution service, aredmstinct,
although this fact alone does not constitute a violation of judicial
independence.

So, for example, the Strasbourg court found in one case that the appearance
of independence had not been maintained in a trial for a minor offence by a
court gaffed by a single judge who was also a lawyer from police
headquarters and a civil servant.

The need to preserve the appearance of independence brings me to my
second observation about Article 5 of the Law on the Palestinian Supreme
Constitutional Court.Even if the current arrangements are adequate to
secure judicial independence in fact, they should be changed if dbpgar

not to achieve this objective. My own personal preference would be for
gualified applicants to apply to an independent judicialpamtments
commission which would then prepare a shortlist from which the President
of the Palestinian National Authority would choose provisional appointees.
These would then be confirmed or rejected by the legislature.

Fourth, the Strasbourg court regis the involvement of judges in the drafting of
legislation before it is passed, as a breach of judicial independence, although they
may legitimately have a role in referring legislation back to the legislature for



revision after it has been passed, panli@rly when its constitutionality has been
successfully challenged.

Impatrtiality
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judicial proceedingsThey must, in other words, be conducted in a manner which

avoids the risk of actual personal judicial bias, and/or the appearance of personal

judicial bias, towards either party which could prejudice the trial process and/or the

verdict
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The relationship between independence and impartiality can, therefore, be
described asdilows.

A tribunal which is not structurally independent is unlikely to be impartial.

But, even a fully independent tribunal may not be impartial for other contingent
reasons.
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with the subject matter of the litigation, or it may turn out that the judge has a
personal connection with one of the parties.

If either of these things happen it is incumbent upon the judge in question to

disclose it. They must then either offer assuras that their impartiality will not

be affected or, better still, step down from the trial. All legal processes which
NBEaLISOG GKS NAIKG G2 FFIANIGONREFEE oAttt KI @S
do either.

Some of these risks are well recognidsdPalestinian law, particularly Article 30
of Law No (1) of 2002 on the Judicial Authority.

Problems can, however, arise about the degree of personal connection with the
issues or parties in the trial.

Let me give a British, rather than a Strasbowage as an example. A decade or
a2 32 | RSOAaAA2Yy 2F GKS 2dzZRAOAIT O2YYAlI



highest court, was set aside because a member of the panel, Lord Hoffman, had
failed to declare that his wife worked as a secretary for Amnésigrnational.

The case concerned whether the former Chilean military dictator Augusto
Pinochet was immune from prosecution in the UK for alleged crimes against
humanity committed in Chile. Amnesty International was one of the parties to
the litigation.

3. Conclusion
| would like to conclude by making the following four remarks.

First, the key to the international legitimacy and legality of any national cqurt
constitutional or otherwise, lies in its compliance with the right to fair trial

This reqhA NB&a GKIFd S@OSNE2YySQa NAIKGA |FyR
charges) should be determined by independent and impartial tribunals
established by law, in fair and (mostly) public hearings within a reasonable
time.

Second, while there is much to commeird Palestinian legal documents on the
O2yatAalddziAzy FyR LINRPOSRdA:NBE 2F tIFfSaldAyAly
to fair trial clearly expressed in these terms anywhere in these sources.

Third, the Palestinian state, which we all hope will foly established soon, will
enjoy greater international and domestic legitimacy and efficacy, if its constitutional
and other courts comply more fully with the international human right to fair trial.

Finally, the case law of the European Court of HuRR&ghts in Strasbourg offers the
most developed international jurisprudence on the human right to fair trial. It
should, therefore, be taken as strongly persuasive authority even in places, like
Palestine, where it is not, and is never likely to be, fdiyragally binding.
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